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2A- 7/20/95 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
LACKAWANNA WHITE COLLAR CAREER 
EMPLOYEES ASSOCIATION, 
Petitioner, 
-and- CASE NO-.-- -C—4-2-4-6-
CITY OF LACKAWANNA, 
Employer. 
WYSSLING & MONTGOMERY (RICHARD H. WYSSLING of counsel), for 
Petitioner 
ARC J. PETRICCA, ESQ., for Employer 
, BOARD DECISION AND ORDER 
This case comes to us on exceptions filed by the Lackawanna 
White Collar Career Employees Association (Association) to a 
decision by the Director of Public Employment Practices and 
Representation (Director). The Association petitioned in March 
19 94 to represent certain currently unrepresented employees of 
the City of Lackawanna (City). As relevant to these exceptions, 
the Director excluded the positions of treasurer and comptroller 
from the unit he found to be appropriate.-'' The Director held 
-
;The Director established the following unit as appropriate: 
Included: Assistant comptroller, sanitation supervisor, 
senior building maintenance mechanic, working 
foreman, public property foreman, and dog warden. 
Excluded: Those employees currently represented by a 
) bargaining unit, city assessor, city treasurer, 
and comptroller. 
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that Comptroller Robert C. Marciniak and-Treasurer Charles Katra 
formulate policy and are, therefore, managerial employees within 
the meaning of §201.7(a)(i) of the Public Employees' Fair 
Employment Act (Act), ineligible for representation. 
The Association argues that the Director's decision to 
exclude the treasurer and comptroller from the unit as managerial 
is not supported by the record and that these titles have a 
community of interest with those included in the unit. The City 
submits in a brief response to the exceptions that the Director's 
decision is supported by the record and applicable law and should 
be affirmed. 
Having reviewed the record and considered the parties' 
arguments, we affirm the Director's decision. 
The comptroller and the treasurer head divisions within the 
Department of Administration and Finance and report to the 
director of administration. They, along with the director of 
administration and several other department heads, meet monthly 
with the mayor in cabinet meetings. These meetings are one of 
the mechanisms by which the mayor is kept apprised of the status 
of budgetary and other City issues. The comptroller and the 
treasurer, as the City's principal financial officers, 
participate in these cabinet discussions by offering information, 
opinions or advice. Although their participation is limited to 
their fields of expertise, their participation is nevertheless 
within that of policy-making managers. The definition of a 
policymaker is, and must be, sufficiently broad to include those 
^ 
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relatively few individuals who directly assist the ultimate 
decisionmakers in reaching the decisions necessary to the conduct 
of the business of government. 
We do not agree with the Association's basic contention that 
the record merely reflects two individuals possessed of a certain 
technical expertise and limited supervisory authority who act as 
resource persons and the implementors of policies made by others. 
Rather, in agreement with the Director, we view the comptroller 
and treasurer as persons who regularly participate in and 
influence a process by which the City makes decisions regarding 
its mission and the means by which those policy goals and 
objectives can be best achieved. We have long considered such 
persons to be managers within the meaning of the Act.-7 
For the reasons set forth above, the Association's 
exceptions are denied and the Director's decision is affirmed. 
IT IS, THEREFORE, ORDERED that the case be, and hereby is, 
remanded to the Director for further processing consistent with 
this decision. 
DATED: July 20, 1995 
Albany, New York 
Eric J/^Schmertz, Member / 
) 
-See, e.g. , City of Binghamton, 12 PERB J3 099, aff'g 12 PERB 
^4022 (1979). 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
ASSOCIATION OF SURROGATES AND SUPREME 
COURT REPORTERS WITHIN THE CITY OF 
NEW YORK, 
Charging Party, 
-and-
STATE OF NEW YORK-UNIFIED COURT SYSTEM, 
Respondent. 
In the Matter of 
DISTRICT COUNCIL 37, AFSCME, AFL-CIO and 
its affiliated LOCAL 1070, 
Charging Party, 
-and-
STATE OF NEW YORK-UNIFIED COURT SYSTEM, 
Respondent. 
CASE NO. U-13816 
CASE NO. U-13826 
FULBRIGHT & JAWORSKI, L.L.P. (K. JANE FANKHANEL of counsel), 
for Association of Surrogates and Supreme Court Reporters 
Within the City of New York 
ROBERT PEREZ-WILSON (JOEL GILLER of counsel), for 
District Council 37, and its affiliated Local 1070 
NORMA MEACHAM, ESQ., DIRECTOR OF EMPLOYEE RELATIONS (SUSAN 
WHITELEY and LEONARD R. KERSHAW of counsel), for Respondent 
NANCY E. HOFFMAN, GENERAL COUNSEL (JEROME LEFKOWITZ of 
counsel), for Civil Service Employees Association, Inc., 
Local 1000, AFSCME, Amicus Curiae 
RICHARD E. CASAGRANDE (STEVEN M. KLEIN of counsel), for 
Public Employees Federation, Amicus Curiae 
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BOARD DECISION AND ORDER 
This case comes to us on exceptions filed by the Association 
of Surrogates and Supreme Court Reporters Within the City of 
New York (Association) and District Council 37, AFSCME, AFL-CIO 
and its affiliated Local 1070 (DC 37) to a decision of an 
Administrative Law Judge (ALJ) issued upon a stipulated record 
dismissing their improper practice charges against the State of 
New York-Unified Court System (UCS). The charges allege that UCS 
violated §209-a.l(a), (d) and (e) of the Public Employees' Fair 
Employment Act (Act) when it unilaterally began using electronic 
equipment to record proceedings which had been transcribed 
previously by employees in the units represented by the 
Association and DC 37. 
The Association excepts to the ALJ's decision in Case 
No. U-13816 on four grounds. It argues that the ALJ erred in 
finding no exclusivity,^ in failing to decide whether the use 
of electronic recording equipment is a mandatory or nonmandatory 
subject of negotiation, in finding that the Association had 
waived its right to negotiate the use of electronic recording 
-'•'DC 37 represents court reporters assigned to all Surrogate's 
Courts in the City of New York. The Association represents two 
senior court reporters assigned to Surrogate's Court in Kings and 
New York counties. Because employees in both units perform the 
same work, the ALJ determined that neither had exclusivity over 
the work in issue. 
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equipment,-1 and in finding that UCS had no obligation to 
present the use of electronic recording equipment to the parties' 
Labor-Management subcommittee on technological issues in the 
workplace. 
DC 37 excepts to the ALJ's decision in Case No. U-13826, 
also arguing that the ALJ erred in his findings with respect to 
exclusivity, waiver, and the Labor-Management subcommittee.-7 
Although UCS supports the ALJ's decision, it argues in its 
cross-exceptions that the ALJ erred in the narrowness of his 
exclusivity finding, in not determining that the work now being 
performed is dissimilar to the work performed by court reporters 
represented by the Association and DC 37, and in not determining 
that its failure to refer the use of electronic recording 
equipment to the Labor-Management subcommittee could not be a 
violation of §2 09-a.l(d) of the Act because the subcommittee was 
not engaged in negotiations and that such an allegation is, at 
best, a contract violation beyond PERB's jurisdiction. 
The Civil Service Employees Association, Local 1000, AFSCME, 
AFL-CIO and the Public Employees Federation have submitted amicus 
-
7The following clause is in the-collective bargaining agreements 
between UCS and both the Association and DC 37: 
There shall be no loss of present jobs by permanent 
employees as a result of the State's exercise of its 
right to contract out for goods and services. 
^No exceptions have been taken to the ALJ's dismissal of the 
§209-a.l(a) allegation. 
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curiae briefs in opposition to the ALJ's findings regarding 
waiver. 
For the reasons set forth below, we affirm the ALJ's 
dismissal of the charges, but on different grounds. 
Chapter 51 of the Laws of 1992 constitutes, in part, UCS' 
budget for fiscal year 1992-93. 
Section 414 of Chapter 55 of the Laws of 1992 states: 
Notwithstanding any other provision .of law, the chief 
administrator of the courts may authorize the use of 
mechanical recording of testimony and other proceedings 
in each cause, in lieu of the taking of stenographic 
minutes thereof, in: (i) surrogates' court in any 
county; and (ii) the court of claims. 
The Report of the Fiscal Committees of the New York State 
Legislature on the Executive Budget (Report) outlines the 
agreement reached between the Legislative Leaders, the Governor 
and the Chief Judge on the funding level for the Judiciary for 
fiscal year 1992-93. The agreement provided for a General Fund 
appropriation of $893,000,000 for the court system, from which a 
restoration to the 1991 staffing levels was to be achieved. The 
Judiciary's budget was amended by Chapters 51 and 55 of the 1992 
Laws to create other funds or implement cost-saving initiatives 
to offset expenditures from the General Fund. The Report details 
that one of the cost-saving measures would be the mechanical 
recording of testimony. It noted: 
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This measure would allow the Chief Administrator of the 
Courts to authorize the use of mechanical recording of 
testimony and of other proceedings, in lieu of taking 
stenographic minutes. This measure assumes the 
reassignment of court reporters to fill positions lost 
to attrition. This measure is estimated to effect a 
cost-savings of $2,600,000.-
Effective May 21, 1992, UCS implemented for the first time 
the use of electronic recording equipment in Surrogate's Court 
and the Court of Claims. As a result, and as relevant here, some 
court reporters were reassigned from Surrogate's Courts to other 
courts in New York City. 
The initial inquiry in this matter must be whether the 
subject matter of the charge - the unilateral implementation of 
the use of mechanical recording equipment with the resultant 
reassignment of court reporters - is one which UCS had a duty to 
negotiate. Without deciding whether the use of such equipment is 
a term and condition of employment within the meaning of the Act, 
we hold that UCS is not obligated to bargain its decision to 
implement the use of mechanical recording equipment in 
Surrogate's Courts in New York City and to reassign court 
reporters pursuant to that decision because the Legislature has 
plainly and clearly removed that decision from any duty to 
negotiate. 
[C]ertain decisions of an employer, though not without 
impact on its employees, may not be deemed mandatorily 
negotiable "terms and conditions of employment," either 
because they are inherently and fundamentally policy 
decisions relating to the primary mission of the public 
employer (citation omitted) or because the Legislature 
has manifested an intention to commit these decisions 
to the discretion of the public employer. (citation 
omitted) There is no absolute bar to collective 
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bargaining over such decisions, but the employer may 
not be compelled to negotiate them; they fall into the 
"permissive" category.-
Here, the language of section 414 of Chapter 55 of the Laws of 
1992 provides that the Chief Administrator may authorize the use 
of electronic recording equipment, but neither explicitly 
mandates such use nor explicitly requires negotiations before 
implementation. The Legislature's failure to specifically 
reference negotiations regarding this issue is not determinative. 
The controlling inquiry under the Court of Appeals' decisions is 
whether the Legislature has plainly and clearly evidenced an 
intent to remove a subject which would otherwise be mandatorily 
negotiable from the scope of compulsory bargaining.-7 Such 
intent may be found despite the absence of any express 
declaration regarding negotiability. 
The language of the Report articulates an intent by the 
Legislature to vest the Chief Administrator with the unfettered 
discretion to implement the use of mechanical recording 
equipment. To delay the implementation of electronic recording 
while collective bargaining took place would have cost UCS money 
that the Legislature had already directed into other portions of 
the Judiciary's budget for 1992-93. Additionally, the 
implementation of the use of mechanical recording equipment was 
^Bd. of Educ. of the City Sen. Dist. of the City of New York v. 
PERB, 75 N.Y.2d 660, 23 PERB ^[7012, at 7014 (1990). 
-
7See, e.g. , Webster Cent. Sen.- Dist. v. PERB, 75 N.Y.2d 619, 
23 PERB H7013 (1990) (hereafter Webster). 
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part of a two-year experiment, set to expire on April 10, 1994. 
Collective negotiations on the implementation of such a plan 
would have circumvented the intent of the Legislature to have 
mechanical recording equipment be utilized immediately and for 
the full two years of the plan.-7 Moreover, the Report 
recognizes and addresses effects of the recording program upon 
the terms and conditions of employment of unit employees by 
providing for the reassignment of court reporters to fill 
positions lost to attrition. 
We further note that this use of electronic recording 
equipment was challenged, but unsuccessfully, in the courts.-7 
As a result of an action for declaratory judgment brought by 
several Surrogate's Court Judges, court reporters, attorneys and 
individual claimants, the Appellate Division reviewed the 
relevant legislation and found that the Legislature had enacted a 
two-year experimental austerity measure under which the Chief 
Administrator was empowered to authorize the use of mechanical 
recording equipment, concluding that "the Chief Administrator was 
imbued with express statutory authority to implement the 
directive at issue..." and further noting: 
-'In recognition of the experimental nature of the use of 
mechanical recording equipment, UCS, the Association, DC 37 and 
the other employee organizations representing court reporters 
throughout the State entered into an agreement on interim 
negotiating unit placement pursuant to "the statutory 
authorization of temporary (24-month) mechanical recording" on 
June 10, 1992. 
-^Bloom v. Crosson, 183 A.D.2d 341 (3d Dep't 1992). 
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It is clear that section 414 was enacted as a cost-
saving measure. Indeed, examination of the 1992 New 
York State Legislature Report of the Fiscal Committees 
on the Executive Budget...reveals a contemplated $2.6 
million cost savings to be achieved through the 
reassignment of court reporters in the affected courts 
to fill posts throughout the court system lost through 
attrition. These projected cost savings simply could 
not be expected to be achieved other than through a 
—ma-nd-a-feo-ry—p-r-og-r-a-m—f-o-r-T -absent -suchy-the-reassignments-,-
which would generate the cost savings, could not be 
effected. To this end, the Report concluded that 
realization of the projected cost savings "presumefd] 
the full implementation" 'of section 414. (emphasis 
added)& 
The Court of Appeals has affirmed the Appellate Division 
decision, holding "that the challenged directive falls within the 
ambit of the delegated authority...."-/ We read this decision 
to compel the conclusion that only through the use of mechanical 
recording could the mandated savings be achieved, and that the • 
Legislature intended its implementation at the locations and on 
the timetable established in section 414. 
In summary, the legislation, its history and its judicial 
interpretation establish the Legislature's intent to exclude this 
decision from compulsory negotiation. That intent has been 
expressed here at least as clearly as the Legislature's similar 
intent, as construed in Webster, in which the Court of Appeals 
held that an employer's unilateral action with respect to a 
decision to subcontract certain unit work had been legislatively 
removed from the scope of compulsory negotiations. As relevant 
^Id. at 345-46. 
2/82 N.Y.2d 768, 770 (1993). 
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to the disposition of this charge, the Legislature has 
articulated a need for immediate cost savings, which were to be 
effected, in part, by implementation of an experimental program 
of mechanical recording, and has recognized and addressed its 
impact upon employees. To at least the same degree as in 
Webster, the existence of a precise statutory scheme for 
implementation establishes a legislative intent not to subject 
the decision to use electronic recording to mandatory 
negotiations. 
We, therefore, must find that the Legislature has, in this 
instance, removed from the scope of mandatory bargaining the 
decision of the Chief Administrator to implement the use of 
mechanical recording equipment in the Surrogate's Courts in New 
York City. The charges are, therefore, dismissed as to the 
alleged violations of §209-a.l(d) of the Act. 
The Association and DC 37 also argue that provisions in 
their expired collective bargaining agreements with UCS were 
discontinued by UCS in violation of §2 09-a.l(e) of the Act, which 
makes it improper for a public employer to refuse to continue and 
comply with any of the terms of an expired agreement, whether or 
not mandatorily negotiable. Therefore, our determination 
concerning the duty to bargain is not dispositive of this aspect 
of the charge. The question under a §209-a.l(e) allegation is 
not whether the parties had a statutory duty to bargain, but 
whether it did so. The 1988-91 agreement between UCS and the 
Association provides: 
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14.6 A Labor-Management Subcommittee shall be 
established during the term of this Agreement to 
consider technological changes in the method of 
performing negotiating unit work and the use of Video 
Display Terminals and to review and consider the V.D.T. 
Policy adopted by the Executive Branch. Such 
Subcommittee shall meet quarterly. 
The agreement between UCS and DC 37 provides: 
15.7 A Labor-Management Subcommittee shall be 
established during the term of this agreement to 
consider technological changes in the method of 
performing negotiating unit work and the use of Video 
Display Terminals. Such Subcommittee shall consider 
not only similar studies from the Executive Branch but 
also how employees and the State can more efficiently 
and effectively perform negotiating unit work. 
Electronic recording was not considered by the Subcommittee 
either before or after the implementation of the use of 
mechanical recording equipment. However, none of the parties 
requested that the Subcommittee meet to discuss this issue. Both 
the Association and DC 3 7 argue that UCS was obligated to bring 
the use of mechanical recording equipment to the Subcommittee for 
discussion and that its failure to do so violates the Act. 
To find a violation of §209-a.l(e), we would have to find 
that the parties' agreements imposed an affirmative obligation 
upon UCS to submit electronic recording for discussion in the 
labor-management committee before and as a condition to the 
implementation of any decision in that regard. We do not read 
the referenced provisions of the parties7 agreements to impose 
any requirement upon any particular party to raise any issue for 
discussion, only that the Subcommittee meet quarterly to discuss 
such issues involving technological changes and video display 
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terminals as might be raised. The Association and DC 37 are not 
precluded from raising the electronic recording issue and UCS is 
not compelled to raise it. Assuming the terms of the expired 
contracts are applicable to electronic recording, UCS' refusal to 
discuss that issue once submitted might have violated §209-a.l(e) 
ofThe Actr However 7" therre" is- na'evxdence in this record—that-
either the Association or DC 3 7 ever sought to discuss the use of 
mechanical recording equipment or that UCS ever refused any such 
request. There is, therefore, no evidence that UCS has failed to 
continue the terms of the expired agreements and no violation of 
§209-a.l(e) of the Act has been established. 
Based on the foregoing, we need not and do not reach any of 
the other arguments raised either by the parties or the amicus 
participants. 
Having found that UCS was not obligated to negotiate its 
decision to implement the use of mechanical recording equipment 
in Surrogate's Courts, IT IS, THEREFORE, ORDERED that the charges 
must be, and they hereby are, dismissed. 
DATED: July 20, 1995 
Albany, New York 
2C- 7/20/95 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
UNITED SCHOOL WORKERS OF MAHOPAC, 
NYSUT #3995, 
Charging Party, 
-and- CASE NO. U-15587 
MAHOPAC CENTRAL SCHOOL DISTRICT, 
Respondent. 
RICHARD CASTELLITTO, for Charging Party 
PLUNKETT & JAFFE, P.C. (RICHARD S. ALTMAN of counsel), for 
Respondent 
BOARD DECISION AND ORDER 
This case comes to us on exceptions filed by the Mahopac 
Central School District (District) to a decision of the Assistant 
Director of Public Employment Practices and Representation 
(Assistant Director) finding that it had violated §2 09-a.l(a) and 
(c) of the Public Employees' Fair Employment Act (Act) by 
terminating an employee, John Wineski, who is in a unit 
represented by the United School Workers of Mahopac, NYSUT #3995 
(USW), because he had engaged in activities protected by the Act. 
In its exceptions, the District argues that the Assistant 
Director erred in deciding that the notice of claim requirements 
of Education Law §3813.1 are not applicable to this charge. The 
District further asserts that the Assistant Director misread the 
record in reaching his conclusion that Wineski would not have 
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been terminated but for his exercise of protected rights. USW 
supports the Assistant Director's decision. 
After reviewing the record and considering the parties' 
arguments, we affirm the decision of the Assistant Director. 
Education: Caw ~§3 813"requires thata: not^ i^ce^ of ^ claim must be 
filed with a school district as a condition precedent to the 
prosecution of any action or special proceeding against that 
district. USW did not file a notice of claim prior to filing the 
instant charge. 
In Board of Education of Union-Endicott Central School 
District v. PERB-7 (hereafter Union-Endicott), the Appellate 
Division, Third Department held that the notice of claim 
requirements of Education Law §3813 are applicable to at least 
some improper practice proceedings before PERB. Two exceptions 
to the filing requirements were noted by the Court and it is one 
of those exceptions which the Assistant Director found applicable 
in this case. The Court held, as here relevant, that a notice of 
claim need not be filed where the action or proceeding against 
the school district is to vindicate a public right. Noting that 
the claim before PERB in Union-Endicott sought a restoration of 
contractual work schedules and money damages, the Court found the 
charge lacked any public policy implications. Distinguishing 
Union-Endicottr the Assistant Director concluded that §§202 and 
17197 A.D.2d 276, 27 PERB [^7005 (3d Dep't 1994), aff fa 26 PERB 
H7011 (Sup. Ct. Albany Co. 1993), motions for leave to appeal 
denied, 84 N.Y.2d 803, 27 PERB H«![7012 & 7013 (1994). 
[ ^ 
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2 03 of the Act set forth the rights of organization and 
representation guaranteed to public employees in furtherance of 
the "public policy of the state ... to promote harmonious and 
cooperative relationships between government and its 
employees^ i i "-^i—HeT therefore,-- d-et-e-rm.-i-ned---tha-t---lJS-W---w-a-s----n-ot 
required by Education Law §3813 to file a notice of claim before 
commencing this proceeding because it dealt with the vindication 
of a public interest. We agree. 
The Legislature has guaranteed in the Act certain basic 
rights to public employees, including the right to participate in 
an employee organization and to be represented by an employee 
") organization. It further guarantees that employees will be 
axiOWcu 1.0 exercise uioss rights j_ree from an employer's 
interference or discrimination. The instant charge alleges that 
Wineski was terminated for participating in the parties' 
contractual grievance procedure, an activity admittedly and 
plainly protected by the Act. Indeed, the right of public 
employees to be represented on a grievance is "one of the most 
important afforded by the [Act]".-7 
In Union Free School District No. 6 of the Towns of Islip 
and Smithtown v. New York State Human Rights Appeal Board-7 
^Act, §200. ' ' 
^State of New York fDiaz), 18 PERB ^3047, at 3102 (1985) 
(subsequent history omitted). 
) ^35 N.Y.2d 371 (1974), motion for reargument denied, 36 N.Y.2d 
~ 807 (1976). 
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(hereafter Human Rights), the Court of Appeals held that the 
notice of claim provisions of Education Law §3813 did not apply-
to a complaint of sex discrimination filed by an individual with 
the Division of Human Rights. The Court concluded that the 
complaint—vindicated the pub tic- interest" in--the- elimination- of 7 
discrimination on a ground declared by legislative enactment to 
be unlawful. 
The charge in this case seeks to eliminate conduct by an 
employer which the Legislature has also declared to constitute 
unlawful interference and discrimination. The elimination of 
that conduct through this charge vindicates the public's interest 
) every bit as much as did the complaint in Human Rights. Indeed, 
we cannot discern any persuasive argument or rationale which 
would warrant a conclusion that the elimination of discrimination 
on the basis of one statutorily prohibited ground pursuant to a 
complaint or charge filed with a governmental agency implicates 
the public interest, but the elimination of discrimination on 
another statutorily prohibited ground pursuant to similar charges 
represents merely private interests. That one of the remedies 
for a finding of a violation here would be Wineski's 
reinstatement with back pay to his former position does not 
change this charge from one seeking the vindication of the 
public's interest in the rights of organization and 
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representation-7 to an action involving only private rights.-7 
The resolution of this type of charge directly affects the rights 
and interests of all employees in the charging party's 
negotiating unit and all public employees generally. The 
remedies-which- will -accrue- -to- any-given- -ind-ividua-1--empioyee-stem-
not from contract or individual entitlement, but flow as the 
intended consequence of our vindication of the public's interest 
in the elimination of statutorily proscribed conduct. 
Having concluded that the notice of claim provisions of 
Education Law §3813 are not applicable to this charge, we turn to 
a consideration of the District'.s exceptions which are directed 
to the Assistant Director's decision on the merits. 
Effective September 7, 1993, Wineski was hired by the 
District as a full-time cleaner, in addition to his part-time bus 
driver position. He still worked his part-time shift as a bus 
driver and then reported to work as a night cleaner at the high 
school. In late September 1993, he was complimented on the 
quality of his work by Richard Wojnar, head custodian at the high 
school. 
On December 1, 1993, Wineski complained to Wojnar that he 
had been by-passed for two overtime assignments. Wojnar showed 
Wineski the overtime list and explained to him how the 
5/See Farricran v. Helsby, 42 A.D.2d 265, 6 PERB [^7009 (3d Dep't 
1973) . 
-
7Human Rights, supra note 4. 
^ 
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assignments were made. Wineski pointed out to Wojnar the 
discrepancies he saw with the list. Still dissatisfied after his 
meeting with Wojnar, Wineski brought the problem to USW on 
December 6. In an attempt to resolve Wineski's complaint 
informally, USW scheduied--a^ ^ meeting on- December 16,-with"Wojnar7 
Wineski and representatives of the USW, including Bruce Lutz, 
vice-president of USW. At that meeting, Wojnar offered to make 
up to Wineski the two missed overtime assignments and to correct 
the overtime list. Lutz asked Wojnar if he had any problems with 
Wineski's work performance and Wojnar confirmed that he did not. 
The next day, Wojnar privately offered two Sunday "double time" 
•' ) assignments to Wineski to settle his complaint. Wineski told 
Wojnar that he did not want the assignments and could not accept 
the offer because he still had problems with the overtime list 
and the manner in which assignments were made by Wojnar. Wojnar 
testified that he knew after the December 16 meeting that a 
grievance on overtime assignments would be forthcoming. 
On December 22, Wojnar inspected Wineski's work area without 
inspecting any other area. The next day, Wineski received a 
memorandum in his paycheck from the high school principal, 
Tom Readyoff, detailing several deficiencies in his work 
performance.-'' Wineski responded to the memorandum on 
) -''The memorandum had been prepared by Wojnar; Readyoff's name 
appeared on the document in error. 
^ Board - U-15587 -7 
January 3, 1994, but when he was then asked by Wojnar to sign a 
corrected version, which identified Wojnar as the evaluator, he 
initially refused to do so. • • 
On or about January 3, Wojnar met with Joseph Girven, the 
District' s Assistant^ Sxiperxntendent ~of ^ Schoolsy to"l_d_lTi'm"_th""at 
Wineski had refused to sign his evaluation and recommended that 
Wineski be terminated from his position as cleaner. On 
January 5, USW filed a grievance alleging that the overtime list 
had not been corrected as earlier discussed.-' Wineski finally 
signed the evaluation on January 31, after receiving a letter 
from Girven that his response would not be considered until the 
) evaluation was signed.-/ 
On January 31, a meeting was held between Wineski, Wojnar, 
Girven, USW president Marianne. Ryan, and USW secretary Marianne 
Ciccarone to discuss Wineski's evaluation. After a discussion 
about Wineski's work performance and his relationship with 
Wojnar, Girven stated that Wineski's probationary period might 
have to be extended a few months. 
On February 2, USW took the overtime grievance to Girven, 
the second step reviewer. On February 3, Wineski was terminated 
by the Superintendent of Schools from his full-time cleaner 
position, but not from his part-time bus driver position. Ryan 
-'Wojnar denied the step 1 grievance on January 11, 1994. 
J -''wineski had combined both the document signed by Readyoff and 
the one signed by Wojnar into a single document. 
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testified that Wineski was the first probationary employee in at 
least the last five years who did not receive a permanent 
appointment. She further testified that Girven usually notified 
her if a probationary employee was having a problem to give her 
— an opportunity -to speak-with—the-employee r and that- in~ one—such" " 
instance, the employee's probationary term was extended and he 
later received a permanent appointment. 
The Assistant Director found that Wineski was engaged in 
protected activity and that the District, through Wojnar and 
Girven, was aware of his activities. He then concluded that it 
was not until Wineski had made his complaint and sought the 
") assistance of the USW that Wojnar found his work performance 
lacking. He further found that as soon as the USW appealed the 
grievance initiated by Wineski, the District terminated him. The 
District offered no reasons for the timing of Wojnar's inspection 
of Wineski's work area and the reasons it gave for Wineski's 
sudden termination the day after the grievance was appealed to 
the second step were found by the Assistant Director to be 
pretextual. The record establishes that up until December 16, 
Wojnar had no problems with Wineski's work. After his inspection 
of Wineski's work area on December 22, he noted several problem 
areas. It cannot be concluded from this record that in a period 
of less than a week, Wineski's work habits or performance changed 
to the point that what was at least acceptable was no longer so. 
J Further, both the evaluation and the termination were conducted 
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in a manner which was not consistent with the District's prior 
practice regarding probationary employees. There were either no 
problems with Wineski's work, such that the inspection on 
December 2 2 would otherwise not have been conducted and the 
detailed deficiencies- noted in that inspection:_were- nintxue, or~ 
whatever deficiencies there were in Wineski's work were not 
sufficient to cause Wojnar any problems until Wineski became 
involved in the grievance procedure. In either circumstance, 
Wineski's grievance activity resulted in his discharge. 
The District argues in its exceptions that because there was 
generally a good relationship between it and USW that the 
Assistant Director erred in finding that the decision to 
terminate Wineski was motivated 'by anti-union animus. As we 
noted in State of New York (Department of Correctional 
Services)—/: 
[I]t is possible for an employee's discharge to violate 
§209-a.l(a) and (c) of the Act even if the actors 
responsible for the discharge bear no union animus, 
either generally or specifically. An animus finding is 
essentially evidentiary. A finding of animus helps 
establish the necessary causation. On the other hand, 
the absence of animus can help negate an inference or 
finding that an action was motivated improperly by the 
employee's exercise of statutorily protected rights. 
Here, while there is no finding of animus toward USW, the 
Assistant Director found that Wineski's termination was 
improperly motivated. Wineski was engaged in protected activity, 
and Wojnar and Girven were aware of his activities and 
^
725 PERB ?[3050, at 3106 (1992). 
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recommended his termination, not for the reasons given in 
Wineski's evaluation but because Wineski had questioned the 
assignment of overtime by Wojnar and had enlisted USW's help in 
grieving Wojnar's actions. Wineski's grievance potentially 
brought into-question Wojnar's competence - and-mot ivation ^ in^  
making overtime assignments and placed Wineski in the position of 
refusing Wojnar's personal settlement offer. Even if Wojnar 
harbored no animus toward USW, it is not at all unreasonable to 
conclude, as did the Assistant Director, that he sought Wineski's 
discharge because of that grievance and would not have done so 
otherwise. We find that the Assistant Director correctly 
concluded that Wineski would not have been terminated "but for" 
his exercise of protected rights. We, therefore, dismiss the 
District's exceptions and affirm the decision of the Assistant 
Director. 
IT IS, THEREFORE, ORDERED that the District: 
1. Forthwith offer Wineski reinstatement to his former 
position of full-time cleaner. 
2. Make Wineski whole for any loss of pay or benefits 
suffered by reason of his termination from the date 
thereof to the effective date of the offer of 
reinstatement, with interest at the currently 
prevailing maximum legal rate. 
J 
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Cease and desist from terminating Wineski because he 
pursued a grievance with USW's assistance against 
Wojnar. 
Sign and conspicuously post notice in the form attached 
at—ail-locations normally- used- by—theDistrict- to post 
notices of information to unit employees. 
DATED: July 20, 199 5 
Albany, New York 
rJ.'- i t , J 
Pafulicfe R. K i n s e l l a , Chairperson 
E r i c / J . Schmertz, Memb 
! 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE DECISION AND ORDER OF THE 
NEW YORK STATE 
PUBLIC EMPLOYMENT RELATIONS BOARD 
and in order to effectuate the policies of the 
NEW YORK STATE 
PUBLIC EMPLOYEES1 FAIR EMPLOYMENT ACT 
we hereby notify all employees of the Mahopac Central School District represented by United School Workers of Mahopac, 
NYSUT #3995 (USW) that the District: 
1. Will forthwith offer John Wineski reinstatement to his former position of full-time cleaner. 
2. Will make Wineski whole for any loss of pay or benefits suffered by reason of his termination 
from the date thereof to the effective date of the offer of reinstatement, with interest at the 
currently prevailing maximum legal rate. 
3. Will not terminate Wineski because he pursued a grievance with USW's assistance against 
Richard Wojnar. 
Dated By . . . . 
(Representative) (Title) 
MAHOPAC CENTRAL SCHOOL DISTRICT 
This Notice must remain posted for 30 consecutive days from the date of posting, and must not be altered, defaced, or covered 
by any other material. 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
3A- 7/20/95 
In the Matter of 
GENESEE-LIVINGSTON-STEUBEN-WYOMING 
SCHOOL RELATED PERSONNEL ASSOCIATION, 
NYSUT/AFT, AFL-CIO, 
Petitioner, 
-and- CASE NO. C-42 42 
GENESEE-LIVINGSTON-STEUBEN-WYOMING BOCES, 
Employer, 
-and-
GENESEE-LIVINGSTON-STEUBEN-WYOMING BOCES 
NON-INSTRUCTIONAL SUPPORT UNIT, 
Intervenor. 
CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 
A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in 
accordance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected, 
Pursuant to the authority Vested in the Board by the Public 
Employees' Fair Employment Act, 
IT IS HEREBY CERTIFIED that the Genesee-Livingston-Steuben-
Wyoming School Related Personnel Association, NYSUT/AFT, AFL-CIO 
has been designated and selected by a majority of the employees 
of the above-named public employer, in the unit agreed upon by 
the parties and described below, as their exclusive 
representative for the purpose of collective negotiations and the 
settlement of grievances. 
Certification - C-4242 - 2 -
Unit: Unit 1 
Included: Teacher Assistant, Nurse (Registered and LPN), 
Certified Occupational Therapy Assistant, 
Certified Physical Therapy Assistant 
Excluded: Supervisors, per diem substitutes, all others 
Unit 2 
Included: Teacher Aide, Cleaner, Custodian, Maintenance 
-Mee-han-i-eT- -Gierk/Typ-is t^ —Aeeo-u-n-t-G-1 erk -Typi-s t7 
Senior Account Clerk/Clerk Typist, Senior Typist, 
Records Inventory Clerk, Duplication Machine 
Operator, Telephone Operator, Typewriter Repair, 
Electronic Equipment Repair, Computer Repair 
Technician, A.V. Equipment Repair, A.V. Aide, 
Driver Aide, Bus Driver, Care Giver, Day Care 
Worker, Interpreter I, Interpreter II, Food 
Service Helpers, Day Care Supervisors, Typist. 
Excluded: Supervisors, per diem substitutes, all others. 
FURTHER, IT IS ORDERED that the above named public employer 
shall negotiate collectively with the Genesee-Livingston-Steuben-
Wyoming School Related Personnel Association, NYSUT/AFT, AFL-CIO. 
The duty to negotiate collectively includes the mutual obligation 
to meet at reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of employment, or 
the negotiation of an agreement, or any question arising 
thereunder, and the execution of a written agreement 
incorporating any agreement reached if requested by either party. 
Such obligation does not compel either party to agree to a 
proposal or require the making of a concession. 
DATED: July 20, 1995 
Albany, New York 
3 B - 7/?Q/Q 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
WARREN COUNTY POLICE BENEVOLENT 
ASSOCIATION, 
Petitioner, 
-and- CASE NO. C-4414 
WARREN COUNTY SHERIFF AND 
WARREN COUNTY, 
Employer. 
CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 
A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in 
accordance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected, 
Pursuant to the authority vested in the Board by the Public 
Employees' Fair Employment Act, 
IT IS HEREBY CERTIFIED that the Warren County Police 
Benevolent Association has been designated and selected by a 
majority of the employees of the above-named public employer, in 
the unit agreed upon by the parties and described below, as their 
exclusive representative for the purpose of collective 
negotiations and the settlement of grievances. 
Unit: Included: All full-time patrol officers, patrol 
sergeants, lieutenants, civil law enforcement 
officers and criminal investigators. 
Certification - C-4414 - 2 -
Excluded: Sheriff; undersheriff; major; correction 
officer; correction sergeant; senior correction 
officer; communications operator; 
communications supervisor; cook; typist; senior 
typist; account clerk; account clerk/typist; 
senior account clerk; senior account 
clerk/typist; principal account clerk; special 
patrol officer; patrol officer part-time; 
_.__pa;tr^  _^f f_ic^  
part-time; court attendants; correction 
lieutenant, and all others. 
FURTHER, IT IS ORDERED that the above named public employer 
shall negotiate collectively with the Warren County Police 
Benevolent Association. The duty to negotiate collectively 
includes the mutual obligation to meet at reasonable times and 
confer in good.faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation of an 
agreement, or any question arising thereunder, and the execution 
of a written agreement incorporating any agreement reached if 
requested by either party. Such obligation does not compel 
either party to agree to a proposal or require the making of a 
concession. 
DATED: July 20, 1995 
Albany, New York 
auline R. Kinsella, C P hairperson 
3C- 7/?Q/Qs 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
WARREN COUNTY DEPUTY SHERIFF'S ALLIANCE, 
Petitioner, 
-and- CASE NO. C-4415 
WARREN COUNTY SHERIFF AND 
WARREN COUNTY, 
Employer. 
CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 
A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in 
accordance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected, 
Pursuant to the authority vested in the Board by the Public 
Employees' Fair Employment Act, 
IT IS HEREBY CERTIFIED that the Warren County Deputy 
Sheriff's Alliance has been designated and selected by a majority 
of the employees of the above-named public employer, in the unit 
agreed upon by the parties and described below, as their 
exclusive representative for the purpose of collective 
negotiations and the settlement of grievances. 
Unit: Included: Correction Officer, Communications Operator, 
Cook, Typist, Senior Typist, Account Clerk, 
Account Clerk/Typist, Senior Account Clerk, 
Senior Account Clerk/Typist, Principal Account 
Clerk, Correction Sergeant, Correction 
Certification - C-4415 - 2 -
Lieutenant, Senior Corrections Officer and 
Communications Supervisor employed by the 
Sheriff's Department of the County of Warren 
Excluded: Sheriff, undersheriff, major, 
patrol officer, patrol 
sergeant, lieutenant, civil 
law enforcement officer, 
criminal investigator, • 
special patrol officer, 
patrol officer part-time, 
patrol officer-seasonal, 
correction officer part-time, 
and court attendant. 
FURTHER, IT IS ORDERED that the above named public employer 
shall negotiate collectively with the Warren County Deputy 
Sheriff's Alliance. The duty to negotiate collectively includes 
the mutual obligation to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an agreement, or 
any question arising thereunder, and the execution of a written 
agreement incorporating any agreement reached if requested by 
either party. Such obligation does not compel either party to 
agree to a proposal or require the making of a concession. 
DATED: July 20, 1995 
Albany, New York 
